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Before: ALARCÓN, W.  FLETCHER, and RAWLINSON, Circuit Judges.*

Plaintiffs, private real estate developers, filed this putative class action in

state court to recover impact fees defendant Snohomish County (the “County”)

imposed pursuant to Washington’s Growth Management Act (“GMA”).  Under the

GMA, local governments are authorized to impose impact fees as a condition to

approving new developments provided that they “adopt[] or revis[e] a

comprehensive plan in compliance with RCW § 36.70A.070,” a statute specifying

“mandatory elements” of comprehensive plans, and provided that they include in

their capital facilities plan information about the effect of new development on

public facilities.  Rev. Code Wash. § 82.02.050(4).  During the alleged class

period, Plaintiffs contend, the County was not authorized to impose impact fees

because it did not have a proper comprehensive or capital facilities plan in place. 

Plaintiffs contended that defendants violated 42 U.S.C. § 1983 as well as various

provisions of state law.

Defendants removed to federal district court based on the presence of a

federal question under § 1983, pursuant to 28 U.S.C. §§ 1331and 1441.  

The district court granted the Defendants’ motion for summary judgment on

two grounds.  First, it held that, because Plaintiffs did not pay the impact fees they
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sought to recover under protest, they did not “satisf[y] a condition precedent to

bringing a refund action in state or federal court.”  Second, it found that Plaintiffs

had not demonstrated “substantial compliance” with the procedural exhaustion

requirements specified in the Land Use Petition Act (“LUPA”).  The district court

did not mention Plaintiffs’ § 1983 claim.

Plaintiffs’ § 1983 claim is near-frivolous.  They contend, first, that

Snohomish County has violated state law and thereby violated § 1983.  Of course,

§ 1983 provides a cause of action for violation of federal rather than state law. 

They next contend that Snohomish County has effectuated a taking of Plaintiffs’

property, but they nowhere allege that they have complied with the requirements of

Williamson County Reg’l Planning Comm’n v. Hamilton Bank, 473 U.S. 172

(1985).  Finally, they contend that Snohomish County’s imposition of impact fees

is “malicious, reckless, wanton, invidious, irrational, or arbitrary and capricious”

and therefore in violation of “constitutional substantive due process and property

rights,” but they do nothing to explain how this allegation is founded on anything

beyond the first two.

A frivolous federal claim is not a proper basis for removal to federal district

court.  We have subject matter jurisdiction under 28 U.S.C. § 1331 to decide a

federal claim on the merits, even if the claim is unsuccessful.  Wheeldin v.
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Wheeler, 373 U.S. 647, 649 (1963).  But we do not have subject matter jurisdiction

under § 1331 over frivolous federal claims.  Keniston v. Roberts, 717 F.2d 1295,

1298 (9th Cir. 1983).  It is a very close question whether we should remand to the

state court for improper removal by Defendants, without deciding the more

substantial questions of state law presented in this case.  However, we narrowly

uphold the removal and address Plaintiffs’ questions of state law on the merits.

LUPA provides special procedures that serve as the exclusive means by

which parties aggrieved by a “land use decision” may bring a “land use petition”

seeking review of such a decision in superior court.  Rev. Code Wash. §

36.70C.060.  These procedures include the exhaustion of administrative remedies. 

See Ward v. Board of Skagit County Comm’rs, 936 P.2d 42, 45 (Wash. App. 1997). 

Plaintiffs do not contest that they failed to exhaust LUPA’s prescribed process. 

Rather, they argue that the imposition of impact fees is not a “land use decision,”

and thus they did not need to exhaust administrative remedies.  In James v. Kitsap

County, 115 P.3d 286 (Wash. 2005), the Washington Supreme Court rejected an

identical argument, holding that “the imposition of impact fees . . . is a land use

decision and is not reviewable” unless the plaintiff complies with LUPA’s

procedural requirements.”  Id. at 291.
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Plaintiffs observe that, under the Washington State Constitution, the trial

court had original jurisdiction over this dispute.  See Wash. Const. art. IV, § 6

(providing that “[t]he superior court shall have original jurisdiction in all cases at

law which involve . . . the legality of any tax, impost, assessment, toll, or municipal

fine.”).  They argue that in such cases, administrative exhaustion cannot be

required.  Kitsap County forecloses this argument as well.  115 P.3d at 293

(“[W]hile a superior court may be granted power to hear a case under article IV,

section 6, that grant does not obviate procedural requirements established by the

legislature.”).  

Plaintiffs claim that LUPA does not apply when a litigant challenges the

legality of the government action, not simply the lawfulness of an act of

government in a particular case.  However, Plaintiffs adduce no authority to

suggest that an exhaustion requirement does not apply when the litigant challenges

the government’s compliance with statutory requirements, as Plaintiffs do here.  

Plaintiffs’ remaining arguments concerning administrative exhaustion are

equally unavailing.  Because their failure to exhaust LUPA’s prescribed remedies

provides a sufficient basis for the district court’s decision, we do not need to reach

Plaintiffs’ other grounds for appeal.  In light of this result, the district court also

properly dismissed Plaintiffs’ motion for class certification.
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AFFIRMED.          


